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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 )□ Responsive to communlcation(s) filed on . 

2a)D This action is FINAL. 2b)M This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quay/e, 1935 CD. 1 1 , 453 O.G. 213. 
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4) [X] Claim(s) 44-47 and 50-80 is/are pending in the application. 
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5) D Claim(s) is/are allowed. 

6) [x3 Claim(s) 44.47 and 60-80 is/are rejected. 
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Application Papers 
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Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
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DETAILED ACTION 
Claim Rejections - 35 USC § 112 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claims 47, 60-80 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. Applicant uses and "if, then" procedure in claiming the invention which 
is open ended and therefore the scope of the claims can not be discerned. An "if, then, else" 
procedure encompassing the entire procedure is necessary to determine scope of the claim. See 
the 35 U.S.C. 102 rejection of claim 47 below for further explanation. 

Claim Rejections - 35 USC §102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

Claims 44, 47, 60-66 and 70-78 are rejected under 35 U.S.C. 102(e) as being anticipated 
by Ralph et al (US 6471725). Ralph et al discloses a method (abstract) for inserting an 
intervertebral implant, comprising: accessing a collapsed spinal disc space (uni-portal, Col 3, 
lines 8-28); sequentially inserting and removing a number of implants into the collapsed spinal 
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disc space (abstract), each of said implants providing a different restored disc space height when 
inserted in the disc space, the spinal disc space at least partially collapsing when the inserted 
implant is removed therefrom (inherent); and leaving in the spinal disc space the implant 
(inserting the porous spacer from the last line of the abstract meets this step under broadest 
reasonable interpretation since it is the same size as the appropriate trial implant) from the 
number of implants providing a restored disc space height corresponding to a desired disc space 
height to post-operatively maintain the desired disc space height. 

In the broadest reasonable interpretation of the claim 47, Ralph et al meets this method 
since the "if then" procedure is open ended when the first implant is the correct height. When 
the first trial implant of Ralph et al is the correct height it would be replaced with the second 
porous implant also of the correct height and would be left inserted to post-operatively maintain 
the spacing. Additionally, when neither the first or second implant are of proper height the 
procedure is identical for both the applicants procedure and Ralph et al procedure. 

With regard to claims 61 and 70-72, for an appropriate disc height of 3-6 mm (3-4 for flat 
implants and 5-6 for angular implants of Ralph et al) as determined by surgical experience, when 
first trial implant of Ralph et al is the correct height it would be replaced with the second porous 
implant also of the correct height and would be left inserted to post-operatively maintain the 
spacing and would have a nose portion of 3-4 mm. 

With regard to claims 62-65 and 70-76, the rounded and angular embodiment of Ralph et 

al (fig. 4d). 

With regard to claims 67 and 78, See figure 5b and the corresponding text in Columns 

14-15. 
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Allowable Subject Matter 

Claims 45-46 and 50-59 are objected to as being dependent upon a rejected base claim, 
but would be allowable if rewritten in independent form including all of the limitations of the 
base claim and any intervening claims. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. Bagga et al. (2003/0125739), Ralph et al. (6,562,047), Ralph et al. (6,428,544), Ralph 
et al. (6,447,548), Ray, Charles D. (6,042,582), Branch et al. (6,610,065), Branch et al. 
(6,174,31 1), Zucherman et al. (2004/0193159), Paul et al. (2001/0049560), Sato et al. 
(2004/0102847), Liu et al. (2004/0106996) and Zucherman et al. (2004/0162617). 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Thomas J Sweet whose telephone number is 571-272-4761. The 
examiner can normally be reached on 6:30 am - 5:00pm, M-Th. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Corrine M McDermott can be reached on 571-272-4754. The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 



tjs 



